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PART IPART I -- Contract FormationContract FormationPART I PART I Contract FormationContract Formation

•• ContractContractContractContract
–– An agreement An agreement ––

•• Between two or more personsBetween two or more persons•• Between two or more persons Between two or more persons 
•• Enforceable at lawEnforceable at law

–– Parties to contract:Parties to contract:Parties to contract:Parties to contract:
•• Freedom of contractFreedom of contract
•• Create specific rights and dutiesCreate specific rights and dutiesp gp g

-- Key Elements = valid contractKey Elements = valid contract
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Elements of a Valid ContractElements of a Valid ContractElements of a Valid ContractElements of a Valid Contract
1.1. Intention Intention -- to create a legal relationshipto create a legal relationship
22 OffOff2.2. Offer Offer 
3.3. AcceptanceAcceptance
44 C id tiC id ti4.4. ConsiderationConsideration
5.5. Capacity to contractCapacity to contract
66 L litL lit6.6. LegalityLegality

•• Requirements must be met for a contract to beRequirements must be met for a contract to beRequirements must be met for a contract to be Requirements must be met for a contract to be 
enforceableenforceable
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Elements of a Valid ContractElements of a Valid ContractElements of a Valid ContractElements of a Valid Contract
Part IIPart II
7. Requirement of writing7. Requirement of writing

–– For certain contractsFor certain contracts
Part IIIPart III
8. Free of vitiating elements8. Free of vitiating elements8. Free of vitiating elements8. Free of vitiating elements

–– MistakeMistake
–– MisrepresentationMisrepresentationMisrepresentationMisrepresentation
–– Undue influenceUndue influence
–– DuressDuress
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1. INTENTION1. INTENTION1.  INTENTION1.  INTENTION

•• Meeting of the mindsMeeting of the mindsMeeting of the mindsMeeting of the minds
–– Consensual agreement of the partiesConsensual agreement of the parties

•• To subject and object of the contractTo subject and object of the contract•• To subject and object of the contractTo subject and object of the contract

•• PromisePromise
Party intended to be bound by promise madeParty intended to be bound by promise made–– Party intended to be bound by promise madeParty intended to be bound by promise made

•• Intention is a presumption at lawIntention is a presumption at law
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PresumptionsPresumptionsPresumptionsPresumptions

•• Presumptions in contract lawPresumptions in contract lawPresumptions in contract lawPresumptions in contract law
–– Strangers intend to be bound by promisesStrangers intend to be bound by promises

Not family members and close friendsNot family members and close friends–– Not family members and close friendsNot family members and close friends
–– Both presumptions can be rebuttedBoth presumptions can be rebutted

I it ti t d B iI it ti t d B i•• Invitation to do BusinessInvitation to do Business
–– Advertisements are not offersAdvertisements are not offers

•• Invite offers that seller may accept or rejectInvite offers that seller may accept or reject

77



2. OFFER2. OFFER2.  OFFER2.  OFFER

•• Tentative promise subject to a conditionTentative promise subject to a conditionTentative promise subject to a conditionTentative promise subject to a condition
•• Must be Must be communicatedcommunicated to the other party to the other party 

to be acceptedto be acceptedto be acceptedto be accepted
–– Cannot accept an offer you do not know ofCannot accept an offer you do not know of

C d ffC d ff i th il d t tit ti th il d t tit t–– Crossed offers Crossed offers –– in the mail do not constitute in the mail do not constitute 
a contracta contract
O l t h ff i dO l t h ff i d–– Only person to whom offer is made may Only person to whom offer is made may 
accept itaccept it
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3. ACCEPTANCE3. ACCEPTANCE3.  ACCEPTANCE3.  ACCEPTANCE

•• AA statementstatement oror actact given in response togiven in response toA A statementstatement oror actact given in response to given in response to 
and in accordance with an offerand in accordance with an offer

•• Must beMust be communicatedcommunicated in the mannerin the manner•• Must be Must be communicatedcommunicated in the manner in the manner 
requested or implied by the offeror in the requested or implied by the offeror in the 
offerofferofferoffer
–– By words or conductBy words or conduct
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Acceptance RulesAcceptance RulesAcceptance RulesAcceptance Rules
Offeror is master of their offerOfferor is master of their offer -- dictate dictate 

ffformform
•• Verbal acceptance Verbal acceptance -- either phone or direct either phone or direct 

kikispeaking speaking 

•• Postal Rule Postal Rule -- when letter is placed in the postbox when letter is placed in the postbox 

Oth dOth d•• Other modes Other modes -- not complete until offeror made not complete until offeror made 
aware of acceptanceaware of acceptance
–– Reaches offerorReaches offeror–– Reaches offerorReaches offeror
–– Acceptance complete when and where Acceptance complete when and where 

receivedreceived
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Acceptance RulesAcceptance RulesAcceptance RulesAcceptance Rules

•• Must be clear and unconditionalMust be clear and unconditionalMust be clear and unconditionalMust be clear and unconditional
–– Conditional:=>Counteroffer is a rejection of an Conditional:=>Counteroffer is a rejection of an 

offer and is a new offeroffer and is a new offeroffer and is a new offeroffer and is a new offer
–– Silence is not acceptance unless preSilence is not acceptance unless pre--existing existing 

agreement to this effect existsagreement to this effect existsagreement to this effect existsagreement to this effect exists
•• Exception: party assentedException: party assented
•• Consumer protection reinforces common law rule Consumer protection reinforces common law rule 

of silence is not acceptanceof silence is not acceptance
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Acceptance RulesAcceptance RulesAcceptance RulesAcceptance Rules

•• If a method of acceptance is stated then offeree If a method of acceptance is stated then offeree pp
must comply with requirementsmust comply with requirements
–– If only preference for a particular method of If only preference for a particular method of 

acceptance is stated then:acceptance is stated then:acceptance is stated then:acceptance is stated then:
•• And other mode given, acceptance would only be effective And other mode given, acceptance would only be effective 

when it was received by the offerorwhen it was received by the offeror

U il t l OffU il t l Off•• Unilateral OffersUnilateral Offers
–– An offer made to the world at largeAn offer made to the world at large
–– The performance of the act is acceptanceThe performance of the act is acceptanceThe performance of the act is acceptanceThe performance of the act is acceptance
–– Offeror cannot revoke offer when offeree is in the Offeror cannot revoke offer when offeree is in the 

course of performing their partcourse of performing their part
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Lapse of an OfferLapse of an OfferLapse of an OfferLapse of an Offer

•• LapseLapseLapseLapse
–– Unaccepted offer can be terminated:Unaccepted offer can be terminated:

•• Passage of timePassage of time –– stated or reasonable timestated or reasonable time•• Passage of time Passage of time –– stated or reasonable time, stated or reasonable time, 
subject matter and circumstancessubject matter and circumstances

•• CounterofferCounteroffer
•• Death of a partyDeath of a party

•• Rejection Rejection -- offer cannot be accepted later offer cannot be accepted later jj pp
unless the original offer is revivedunless the original offer is revived

1313



Revocation of an OfferRevocation of an OfferRevocation of an OfferRevocation of an Offer

•• Termination of an offer:Termination of an offer:Termination of an offer:Termination of an offer:
–– By notice communicated to the offeree before By notice communicated to the offeree before 

acceptanceacceptance
–– Unless there is an option Unless there is an option 

•• Separate promise to keep an offer open for a period of time, Separate promise to keep an offer open for a period of time, 
requires consideration or signed under sealrequires consideration or signed under sealrequires consideration or signed under sealrequires consideration or signed under seal

–– Must be communicated to the offereeMust be communicated to the offeree
•• In any form In any form 

–– Can be communicated through someone else (indirect)Can be communicated through someone else (indirect)
–– Must prove offeree had notice indirectly from a reliable sourceMust prove offeree had notice indirectly from a reliable source

1414



4. CONSIDERATION4. CONSIDERATION4.   CONSIDERATION4.   CONSIDERATION

•• SomethingSomething::SomethingSomething::
–– Has value in the eyes of the lawHas value in the eyes of the law
–– What a party gets in return for their promiseWhat a party gets in return for their promiseWhat a party gets in return for their promiseWhat a party gets in return for their promise

•• A benefit or a detrimentA benefit or a detriment
–– MoneyMoney

ServicesServices–– ServicesServices
–– Promise not to do somethingPromise not to do something
–– Relinquishment of a rightRelinquishment of a right

D li f tD li f t–– Delivery of propertyDelivery of property
–– Promise for a promise Promise for a promise 

•• No consideration = no contractNo consideration = no contract
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Gratuitous PromiseGratuitous PromiseGratuitous PromiseGratuitous Promise

•• A promise without considerationA promise without considerationA promise without considerationA promise without consideration
–– Not enforceable under law Not enforceable under law 

•• Exceptions:Exceptions:Exceptions:Exceptions:
–– Gratuitous services Gratuitous services 

•• Must be performed with care and skill Must be performed with care and skill pp
–– Negligence still applies Negligence still applies –– sue in tort not contractsue in tort not contract

–– Negotiable InstrumentsNegotiable Instruments
Still li bl h t d t b tStill li bl h t d t b t•• Still liable on a cheque or note and to subsequent Still liable on a cheque or note and to subsequent 
endorsers even though no consideration existsendorsers even though no consideration exists
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ExceptionsExceptionsExceptionsExceptions

•• Charitable DonationsCharitable DonationsCharitable DonationsCharitable Donations
–– Most are gratuitous promisesMost are gratuitous promises

May be enforceable promise if charity canMay be enforceable promise if charity can–– May be enforceable promise if charity can May be enforceable promise if charity can 
show a specific project undertaken on show a specific project undertaken on 
strength of a donor’s pledgestrength of a donor’s pledgestrength of a donor s pledgestrength of a donor s pledge

•• Needs to be a substantial portionNeeds to be a substantial portion
•• Not enforceable if not significant donationNot enforceable if not significant donation
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Seal as ConsiderationSeal as ConsiderationSeal as ConsiderationSeal as Consideration

•• SealSealSealSeal
–– A formal mode of expressing the intention to A formal mode of expressing the intention to 

be bound by a written promise or agreementbe bound by a written promise or agreementbe bound by a written promise or agreementbe bound by a written promise or agreement
–– A major exception to the rule of considerationA major exception to the rule of consideration
–– The deliberate act of placing a seal on aThe deliberate act of placing a seal on a–– The deliberate act of placing a seal on a The deliberate act of placing a seal on a 

document is intention to be bound document is intention to be bound 
–– Contract under seal requires no considerationContract under seal requires no considerationContract under seal requires no considerationContract under seal requires no consideration
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Adequacy of ConsiderationAdequacy of ConsiderationAdequacy of ConsiderationAdequacy of Consideration

•• General RuleGeneral RuleGeneral RuleGeneral Rule
–– Courts not concerned about the adequacy of Courts not concerned about the adequacy of 

considerationconsideration
–– Exception: if the promise was made under unusual Exception: if the promise was made under unusual 

circumstancescircumstances
•• One cannot snap up an offerOne cannot snap up an offer•• One cannot snap up an offerOne cannot snap up an offer
•• Inadvertent typos (rule of rectification) Inadvertent typos (rule of rectification) 

–– Consideration must be legalConsideration must be legal
•• Cannot be illegal or a violation of public policy or StatutesCannot be illegal or a violation of public policy or Statutes
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Past ConsiderationPast ConsiderationPast ConsiderationPast Consideration

•• Past consideration is no consideration Past consideration is no consideration 
–– Must be given before contract entered into, not afterMust be given before contract entered into, not after
–– Cannot be something the person received before Cannot be something the person received before 

promise is madepromise is madepromise is madepromise is made
–– Cannot be something a person is already entitled to Cannot be something a person is already entitled to 

receive at law or under a present contractreceive at law or under a present contract

•• New contract requires new considerationNew contract requires new consideration
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Consideration RemediesConsideration RemediesConsideration RemediesConsideration Remedies

•• Quantum MeruitQuantum MeruitQuantum MeruitQuantum Meruit
–– Definition Definition -- “as much as he has earned”“as much as he has earned”

QuasiQuasi contractual remedy that permits acontractual remedy that permits a–– QuasiQuasi--contractual remedy that permits a contractual remedy that permits a 
person to recover a reasonable price for person to recover a reasonable price for 
services and/or materials where no priceservices and/or materials where no priceservices and/or materials where no price services and/or materials where no price 
established when the request madeestablished when the request made

•• Court decides on price based on price of similar Court decides on price based on price of similar 
goods or services in the areagoods or services in the area
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ConsiderationConsiderationConsiderationConsideration

DebtorDebtor--Creditor RelationshipCreditor RelationshipDebtorDebtor Creditor RelationshipCreditor Relationship
–– Gratuitous promise Gratuitous promise -- reduction of a debtreduction of a debt

•• Creditors agree to accept less than what is owedCreditors agree to accept less than what is owed•• Creditors agree to accept less than what is owedCreditors agree to accept less than what is owed
–– New promise requires new considerationNew promise requires new consideration

•• Exceptions to this rule exists for business Exceptions to this rule exists for business 
efficiencyefficiency

–– Sign under sealSign under seal
–– Acceptance of something other than moneyAcceptance of something other than moneyAcceptance of something other than moneyAcceptance of something other than money
–– Pay before the due datePay before the due date
–– Third party makes the paymentThird party makes the payment
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ConsiderationConsiderationConsiderationConsideration

Equitable/Promissory Equitable/Promissory EstoppelEstoppelq yq y pppp
–– A person may not deny the truth of a A person may not deny the truth of a 

statement of fact made by him or her when statement of fact made by him or her when 
h h li d d d ih h li d d d ianother person has relied and acted upon itanother person has relied and acted upon it

•• Promise enforceable without considerationPromise enforceable without consideration
•• Only used as a defense not an actionOnly used as a defense not an action•• Only used as a defense, not an actionOnly used as a defense, not an action
•• Prevents retraction of promise if:Prevents retraction of promise if:

1.1. Promise relates to an existing legal relationshipPromise relates to an existing legal relationship
2.2. Expression of a fact as being trueExpression of a fact as being true
3.3. Reliance on statement by other partyReliance on statement by other party
4.4. Reliance is a detriment to the other partyReliance is a detriment to the other party
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5. CAPACITY5. CAPACITY5.  CAPACITY 5.  CAPACITY 

Capacity Capacity -- the the ability to enter into a contractability to enter into a contractp yp y yy
–– Not all persons can enter into contractsNot all persons can enter into contracts
–– Law protects those who may lack the ability to appreciate Law protects those who may lack the ability to appreciate 

th t f th i tth t f th i tthe nature of their actsthe nature of their acts
•• MinorsMinors
•• Drunken and Insane PersonsDrunken and Insane PersonsDrunken and Insane PersonsDrunken and Insane Persons
•• CorporationsCorporations
•• Labour unionsLabour unions
•• Bankrupt personsBankrupt persons
•• Illegal AgreementsIllegal Agreements
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Minor/InfantMinor/InfantMinor/InfantMinor/Infant

•• Not reached the age of majorityNot reached the age of majorityNot reached the age of majorityNot reached the age of majority
•• Public policy Public policy -- minors should not be minors should not be 

bound by their promisesbound by their promisesbound by their promisesbound by their promises
•• Contract is enforceable by the minor but Contract is enforceable by the minor but 

not against the minornot against the minornot against the minornot against the minor
•• Voidable at the option of the minorVoidable at the option of the minor

Exceptions: Minors Liable for:Exceptions: Minors Liable for:pp
1.1. Contracts for NecessariesContracts for Necessaries
22 BeneficialBeneficial ContractsContracts
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Minor’s Right of RepudiationMinor’s Right of RepudiationMinor s Right of RepudiationMinor s Right of Repudiation
•• Test: Is the contract an:Test: Is the contract an:

Executed Contact Executed Contact –– may be enforceablemay be enforceable
Executory Executory –– may not be enforceablemay not be enforceable

Fraudulent Misrepresentation as to AgeFraudulent Misrepresentation as to AgeFraudulent Misrepresentation as to AgeFraudulent Misrepresentation as to Age
–– If misrepresented then may be able to repudiateIf misrepresented then may be able to repudiate

•• Statutory Protection Statutory Protection -- generallygenerally
–– Ratification must be in writing Ratification must be in writing 
–– NonNon--necessaries/debt contracts necessaries/debt contracts -- “absolutely void”“absolutely void”

•• Minors Engaged in BusinessMinors Engaged in BusinessMinors Engaged in Business Minors Engaged in Business 
–– At Age of majority At Age of majority -- repudiate or implied ratificationrepudiate or implied ratification
–– Partnership Partnership -- not liable for debts of partnership not liable for debts of partnership 

incurred as a minorincurred as a minor
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Drunken and Insane PersonsDrunken and Insane PersonsDrunken and Insane PersonsDrunken and Insane Persons

•• Mentally DisabledMentally DisabledMentally DisabledMentally Disabled
–– If committed If committed –– cannot incur any liability cannot incur any liability 

(contract is void)(contract is void)(contract is void)(contract is void)
•• Temporary Mental ImpairmentTemporary Mental Impairment

Physical or mental damagePhysical or mental damage–– Physical or mental damagePhysical or mental damage
–– Result of drugs or alcoholResult of drugs or alcohol
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Mental ImpairmentMental ImpairmentMental ImpairmentMental Impairment

•• Bound in contracts for necessariesBound in contracts for necessariesBound in contracts for necessaries Bound in contracts for necessaries 
•• Not bound for nonNot bound for non--necessariesnecessaries

V id bl t i i d ti ifV id bl t i i d ti if–– Voidable at impaired persons option if:Voidable at impaired persons option if:
•• Can establish was in such a condition when the Can establish was in such a condition when the 

contract was entered intocontract was entered intocontract was entered intocontract was entered into
•• The other party was aware of the condition when The other party was aware of the condition when 

the contract was entered intothe contract was entered into
•• Contract must be repudiated immediately after Contract must be repudiated immediately after 

reaching capacity or will be implied ratificationreaching capacity or will be implied ratification
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CorporationsCorporationsCorporationsCorporations
•• Regular Corporations Regular Corporations g pg p

•• Same powers as a natural personSame powers as a natural person
•• Limitations internal bylaws (articles of incorporation) not Limitations internal bylaws (articles of incorporation) not 

public knowledgepublic knowledge
S i l A C iS i l A C i•• Special Act Corporations Special Act Corporations 

•• Powers controlled by special actPowers controlled by special act
•• Limitations public knowledge because in a statuteLimitations public knowledge because in a statute

•• Ultra Vires Ultra Vires -- act that is beyond the legal authorityact that is beyond the legal authority
–– Regular CorporationsRegular Corporations

•• Bound by contracts that are ultra viresBound by contracts that are ultra viresBound by contracts that are ultra vires Bound by contracts that are ultra vires 
–– Special Act CorporationsSpecial Act Corporations

•• Not bound by contracts that are ultra viresNot bound by contracts that are ultra vires
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Other EntitiesOther EntitiesOther EntitiesOther Entities

•• Labour UnionsLabour UnionsLabour UnionsLabour Unions
–– Under Under labourlabour legislation can enter into legislation can enter into 

collective agreements which normally wouldcollective agreements which normally wouldcollective agreements which normally would collective agreements which normally would 
be unenforceablebe unenforceable

•• Bankrupt PersonsBankrupt PersonsBankrupt PersonsBankrupt Persons
–– Limited capacity to contractLimited capacity to contract

•• Only for necessaries until dischargedOnly for necessaries until discharged•• Only for necessaries until dischargedOnly for necessaries until discharged

3030



6. Legality6. Legality6. Legality 6. Legality 

•• Legality Requirement:Legality Requirement:Legality Requirement: Legality Requirement: 
–– Contracts unenforceable if Contracts unenforceable if 

•• Offend public goodOffend public good
•• Purpose is illegalPurpose is illegal
•• Some contracts rendered voidable if the parties did not Some contracts rendered voidable if the parties did not 

comply with statute or public policycomply with statute or public policy

–– Illegal contractsIllegal contracts
•• Agreement to commit a crime (rob, assault, abduct, murder, Agreement to commit a crime (rob, assault, abduct, murder, 

steal goods or prohibited by the Criminal Code)steal goods or prohibited by the Criminal Code)steal goods, or prohibited by the Criminal Code)steal goods, or prohibited by the Criminal Code)
•• Embezzlement Embezzlement –– when crime discovered, a contract by when crime discovered, a contract by 

employee of restitution in return for not reporting is against employee of restitution in return for not reporting is against 
public policypublic policy
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LegalityLegality -- Statute LawStatute LawLegality Legality Statute LawStatute Law

•• Competition ActCompetition Actpp
–– Restraint of Competition Restraint of Competition -- unenforceableunenforceable

•• Act covers a number of business practices contrary to public Act covers a number of business practices contrary to public 
policypolicypolicypolicy

•• Administrative ActsAdministrative Acts
–– Workers Compensation, land use planning, wagering Workers Compensation, land use planning, wagering 

laws laws -- violation void and unenforceableviolation void and unenforceable
•• Insurance PoliciesInsurance Policies

Wagers (bets) are unenforceable general ruleWagers (bets) are unenforceable general rule–– Wagers (bets) are unenforceable, general ruleWagers (bets) are unenforceable, general rule
–– Exception Exception -- insurance contracts (life)insurance contracts (life)

•• Requirement: an insurable interestRequirement: an insurable interest
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LegalityLegality -- Statute LawStatute LawLegality Legality Statute LawStatute Law

•• Unlicensed PersonsUnlicensed PersonsUnlicensed PersonsUnlicensed Persons
–– Purpose is protection of the public Purpose is protection of the public 

Contracts with unlicensed trades orContracts with unlicensed trades or–– Contracts with unlicensed trades or Contracts with unlicensed trades or 
professions is illegalprofessions is illegal

–– Must still pay for goods supplied but not forMust still pay for goods supplied but not for–– Must still pay for goods supplied but not for Must still pay for goods supplied but not for 
services renderedservices rendered

–– Only voidable at option of party who is not theOnly voidable at option of party who is not theOnly voidable at option of party who is not the Only voidable at option of party who is not the 
tradesperson or professionaltradesperson or professional
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Legality at Common LawLegality at Common LawLegality at Common LawLegality at Common Law

•• Public PolicyPublic PolicyPublic PolicyPublic Policy
–– Courts unwillingness to enforce rights that are Courts unwillingness to enforce rights that are 

contrary to the general interests of the publiccontrary to the general interests of the publiccontrary to the general interests of the publiccontrary to the general interests of the public
•• ExamplesExamples

–– Obstruct justice, injure public service, injure the state, Obstruct justice, injure public service, injure the state, 
stifle prosecutionstifle prosecution

–– Contracts for the commission of a tort, immoral actsContracts for the commission of a tort, immoral acts
–– Exorbitant interests ratesExorbitant interests rates
–– Some are merely unenforceable whereas others are Some are merely unenforceable whereas others are 

unenforceable and illegalunenforceable and illegal

3434



Contracts in Restraint of TradeContracts in Restraint of TradeContracts in Restraint of TradeContracts in Restraint of Trade

Three Categories:Three Categories:Three Categories:Three Categories:
1.1. Agreements contrary to the Competition ActAgreements contrary to the Competition Act
22 Non competition agreements with theNon competition agreements with the2.2. Non competition agreements with the Non competition agreements with the 

purchase and sale of a businesspurchase and sale of a business
33 Non competition agreements in employmentNon competition agreements in employment3.3. Non competition agreements in employment Non competition agreements in employment 

contractscontracts

–– Last 2 dealt with under public policyLast 2 dealt with under public policy
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Sale of a BusinessSale of a BusinessSale of a BusinessSale of a Business

Restrictive Covenant:Restrictive Covenant:Restrictive Covenant:Restrictive Covenant:
–– A contractual clause limiting future behaviorA contractual clause limiting future behavior

Prima facie void as a restraint of tradePrima facie void as a restraint of trade–– Prima facie void as a restraint of tradePrima facie void as a restraint of trade
–– Allowed if the restriction is reasonable as to:Allowed if the restriction is reasonable as to:

11 TimeTime1.1. TimeTime
2.2. Business restrictedBusiness restricted
3.3. Geographical areaGeographical area3.3. Geographical areaGeographical area
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Employment AgreementsEmployment AgreementsEmployment AgreementsEmployment Agreements

•• Non Competition Clauses:Non Competition Clauses:pp
–– Not enforceable unless serious injury to an employer Not enforceable unless serious injury to an employer 

can be clearly demonstratedcan be clearly demonstrated
C fid ti litC fid ti lit•• ConfidentialityConfidentiality
–– Enforceable more often than nonEnforceable more often than non--competition clausescompetition clauses

•• Based on duties of employee in the employment relationship Based on duties of employee in the employment relationship p y p y pp y p y p
not upon a restraint in tradenot upon a restraint in trade

•• Public InterestsPublic Interests
Restrictive covenant against employees who provideRestrictive covenant against employees who provide–– Restrictive covenant against employees who provide Restrictive covenant against employees who provide 
an essential service may not be enforceable if would an essential service may not be enforceable if would 
result in injury to the publicresult in injury to the public
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PART II. TYPES OF CONTRACTSPART II. TYPES OF CONTRACTS
7 R i t f W iti7 R i t f W iti7. Requirement of Writing 7. Requirement of Writing 

•• Formal and Simple ContractsFormal and Simple Contractspp
•• The Statute of FraudsThe Statute of Frauds

•• Executors and AdministratorsExecutors and Administrators
•• GuaranteesGuarantees
•• Contracts concerning an interest in landContracts concerning an interest in land

•• Requirements for the Written MemoRequirements for the Written Memo
•• Parol evidenceParol evidenceParol evidenceParol evidence
•• Condition precedentCondition precedent
•• Implied termsImplied terms
•• Collateral agreementsCollateral agreements
•• Subsequent agreementsSubsequent agreements

•• Reduction to Writing Reduction to Writing -- MOUMOU
•• Sale of Goods ActSale of Goods Act
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Formal and Simple ContractsFormal and Simple ContractsFormal and Simple ContractsFormal and Simple Contracts
Two General Classes of ContractsTwo General Classes of Contracts

11 F l (d i i lidi f i f )F l (d i i lidi f i f )1.1. Formal (derives its validity from its form)Formal (derives its validity from its form)
•• Not commonNot common

2.2. Informal (simple) (most common)Informal (simple) (most common)( p ) ( )( p ) ( )
•• ImpliedImplied
•• OralOral
•• WrittenWrittenWritten Written 

Example of a formal contract Example of a formal contract -- Power of AttorneyPower of Attorney
A legal document usually signed under seal in which aA legal document usually signed under seal in which aA legal document usually signed under seal in which a A legal document usually signed under seal in which a 
person appoints another to act as his or her attorney to person appoints another to act as his or her attorney to 
carry out the contractual or legal acts specified in the carry out the contractual or legal acts specified in the 
documentdocument
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Statute of FraudsStatute of FraudsStatute of FraudsStatute of Frauds

Contracts covered by the Statute of FraudsContracts covered by the Statute of FraudsContracts covered by the Statute of FraudsContracts covered by the Statute of Frauds
•• Certain contracts have to be in writing to Certain contracts have to be in writing to 

be enforceablebe enforceablebe enforceablebe enforceable
•• Still valid and existing contracts for other purposes Still valid and existing contracts for other purposes 

(not void or prohibited)(not void or prohibited)

1.1. Contracts by Executors and AdministratorsContracts by Executors and Administrators
2.2. GuaranteesGuarantees
3.3. Assumed liability for a tortAssumed liability for a tort
4.4. Contracts concerning an interest in landContracts concerning an interest in land
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Land ContractsLand ContractsLand ContractsLand Contracts

Doctrine Part PerformanceDoctrine Part PerformanceDoctrine Part PerformanceDoctrine Part Performance
•• Permits the courts to enforce an unwritten Permits the courts to enforce an unwritten 

land contract:land contract:land contract:land contract:
1.1. Acts performed relate to land in questionActs performed relate to land in question
2.2. Lack of a written memo would perpetuate a fraud Lack of a written memo would perpetuate a fraud 

d h d hi thd h d hi thand a hardship on the personand a hardship on the person
3.3. Agreement must relate to an interest in landAgreement must relate to an interest in land
44 Agreement must be valid and enforceable apartAgreement must be valid and enforceable apart4.4. Agreement must be valid and enforceable apart Agreement must be valid and enforceable apart 

from the requirement of writing and verbal from the requirement of writing and verbal 
evidence must be available to establish the evidence must be available to establish the 
existence of the agreementexistence of the agreement

4141

existence of the agreementexistence of the agreement



Written MemorandumWritten MemorandumWritten MemorandumWritten Memorandum

Requirements:Requirements:Requirements:Requirements:
•• Need not be in a formal documentNeed not be in a formal document
•• Need all terms of contractNeed all terms of contract•• Need all terms of contract Need all terms of contract 

–– 3 P’s: parties, property, price3 P’s: parties, property, price
•• Can be an exchange of lettersCan be an exchange of letters•• Can be an exchange of lettersCan be an exchange of letters

–– 2 letters together can constitute an agreement 2 letters together can constitute an agreement 
in writingin writingin writingin writing

•• Must be signed by the party against whom Must be signed by the party against whom 
it is being enforcedit is being enforced
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Parol Evidence RuleParol Evidence RuleParol Evidence RuleParol Evidence Rule

RuleRuleRuleRule
–– Evidence cannot add to or contradict contract Evidence cannot add to or contradict contract 

termsterms
–– Only evidence to prove terms of a contractOnly evidence to prove terms of a contract

Exceptions:Exceptions:pp
•• Condition Precedent  Condition Precedent  
•• Doctrine of Implied TermDoctrine of Implied Term

C ll t l A tC ll t l A t•• Collateral Agreement Collateral Agreement 
•• Common FactorCommon Factor
•• Subsequent AgreementSubsequent Agreement
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MOUMOU -- Reduction to WritingReduction to WritingMOU MOU Reduction to WritingReduction to Writing

•• NegotiationsNegotiationsNegotiationsNegotiations
–– Issue of when a contract agreed to orally Issue of when a contract agreed to orally 

becomes enforceable if it is never reduced tobecomes enforceable if it is never reduced tobecomes enforceable if it is never reduced to becomes enforceable if it is never reduced to 
writingwriting

–– Issue of interim enforceability between time ofIssue of interim enforceability between time ofIssue of interim enforceability between time of Issue of interim enforceability between time of 
oral agreement and being put into writingoral agreement and being put into writing
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Sale of Goods ActSale of Goods ActSale of Goods ActSale of Goods Act

•• Writing RequirementWriting RequirementWriting RequirementWriting Requirement
–– Certain transactions over a certain value if not Certain transactions over a certain value if not 

in writing are unenforceablein writing are unenforceablein writing are unenforceablein writing are unenforceable
–– Methods of enforcement (without written Methods of enforcement (without written 

requirement)requirement)requirement)requirement)
•• Payment of a depositPayment of a deposit
•• Acceptance of delivery of part of the goodsAcceptance of delivery of part of the goods
•• Giving of something “in earnest” Giving of something “in earnest” (like a trade(like a trade--inin))
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PART IIIPART III-- TERMINATION:TERMINATION:
8 F f Viti ti El t8 F f Viti ti El t8. Free of Vitiating Elements8. Free of Vitiating Elements

Failure to Create Valid ContractFailure to Create Valid ContractFailure to Create Valid Contract Failure to Create Valid Contract 
•• Mistake:Mistake:

–– Law, Fact, Non est factum, Unilateral and Mutual mistakeLaw, Fact, Non est factum, Unilateral and Mutual mistake

•• MisrepresentationMisrepresentation
–– Innocent, Fraudulent, NegligentInnocent, Fraudulent, Negligent

•• Undue InfluenceUndue Influence
•• DuressDuress
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MistakeMistakeMistakeMistake
•• One or both parties formed erroneous One or both parties formed erroneous 

i i t id tit f bj t tti i t id tit f bj t ttopinion as to identity of subject matter or opinion as to identity of subject matter or 
important termimportant term

D t th i t i t tiD t th i t i t ti•• Does not express their true intentionsDoes not express their true intentions

•• Types of MistakeTypes of Mistake
•• Mistake of law Mistake of law –– no reliefno relief
•• Mistake of fact  Mistake of fact  -- may get relief may get relief 

Non est factumNon est factum not of my doingnot of my doing•• Non est factum Non est factum –– not of my doingnot of my doing
•• Unilateral and Mutual mistakeUnilateral and Mutual mistake

4747



Mistake of FactMistake of FactMistake of FactMistake of Fact

•• Court may provide reliefCourt may provide reliefCourt may provide reliefCourt may provide relief
–– Mistake as to subject matter of contractMistake as to subject matter of contract

•• General ruleGeneral rule -- contractcontract is voidis void•• General rule General rule -- contract contract is voidis void
–– Mistake as to identity of the PartyMistake as to identity of the Party

•• Depends if the identity of the person is an essentialDepends if the identity of the person is an essentialDepends if the identity of the person is an essential Depends if the identity of the person is an essential 
element of the agreementelement of the agreement

•• If essential may not be enforceableIf essential may not be enforceable
•• If not essential If not essential –– it will be enforceableit will be enforceable
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Mistake of FactMistake of FactMistake of FactMistake of Fact

•• Non Est FactumNon Est FactumNon Est FactumNon Est Factum
–– Defense that may allow illiterate/infirm Defense that may allow illiterate/infirm 

persons to avoid liability on a writtenpersons to avoid liability on a writtenpersons to avoid liability on a written persons to avoid liability on a written 
agreement if:agreement if:

•• Establish that they were not aware of the true Establish that they were not aware of the true yy
nature of the document; and nature of the document; and 

•• Were not careless in executionWere not careless in execution

–– Applies only to type of agreement being Applies only to type of agreement being 
signed not to the terms of the agreementsigned not to the terms of the agreement
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Unilateral and Mutual MistakeUnilateral and Mutual MistakeUnilateral and Mutual MistakeUnilateral and Mutual Mistake

•• Unilateral MistakeUnilateral MistakeUnilateral MistakeUnilateral Mistake
–– A mistake by one party to the agreementA mistake by one party to the agreement

Mutual MistakeMutual Mistake•• Mutual MistakeMutual Mistake
–– Both Both parties have made mistaken parties have made mistaken 

assumptions as to the subjectassumptions as to the subject mattermatterassumptions as to the subject assumptions as to the subject mattermatter
•• Can be same mistake or different mistakesCan be same mistake or different mistakes

Courts will not enforce agreements when theCourts will not enforce agreements when the–– Courts will not enforce agreements when the Courts will not enforce agreements when the 
other party is aware of the mistake being other party is aware of the mistake being 
mademade
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Mutual MistakeMutual MistakeMutual MistakeMutual Mistake

•• RulesRulesRulesRules
–– If both parties make the same mistake:If both parties make the same mistake:

•• as to subject matter then the contract isas to subject matter then the contract is•• as to subject matter then the contract is as to subject matter then the contract is 
unenforceableunenforceable

•• As to identity of the partiesAs to identity of the parties
–– Deal with on a case by case basisDeal with on a case by case basis

–– RectificationRectification
•• Correction Correction of a mistake of a mistake that that would have rendered would have rendered 

the agreement impossible to performthe agreement impossible to perform
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MisrepresentationMisrepresentationMisrepresentationMisrepresentation

•• CharacteristicsCharacteristicsCharacteristicsCharacteristics
–– A statement or conductA statement or conduct
–– Induces the other party to enter into theInduces the other party to enter into theInduces the other party to enter into the Induces the other party to enter into the 

contractcontract
–– Must be a material matterMust be a material matter
–– Must be a statement of fact and not opinionMust be a statement of fact and not opinion

•• Exception: expert opinionException: expert opinion
St t t d b f t t t d i tSt t t d b f t t t d i t–– Statement made before contract entered intoStatement made before contract entered into

5252



MisrepresentationMisrepresentationMisrepresentationMisrepresentation

•• Result of misrepresentationResult of misrepresentationResult of misrepresentationResult of misrepresentation
–– Voidable at the option of the injured partyVoidable at the option of the injured party

Must rescind or lose the right if acceptMust rescind or lose the right if accept–– Must rescind or lose the right if accept Must rescind or lose the right if accept 
benefits under the contractbenefits under the contract

•• RescissionRescission•• RescissionRescission
–– The revocation of a contract or agreementThe revocation of a contract or agreement
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MisrepresentationMisrepresentationMisrepresentationMisrepresentation

•• 3 Types3 Types3 Types3 Types
–– TypeType RemedyRemedy

InnocentInnocent rescission onlyrescission only–– Innocent Innocent rescission onlyrescission only
–– Fraudulent Fraudulent rescission rescission and damagesand damages

NegligentNegligent rescission and damagesrescission and damages–– NegligentNegligent rescission and damagesrescission and damages

R d d d t f i t tiR d d d t f i t tiRemedy depends on type of misrepresentationRemedy depends on type of misrepresentation
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Fraudulent MisrepresentationFraudulent MisrepresentationFraudulent MisrepresentationFraudulent Misrepresentation

•• Fraudulent MisrepresentationFraudulent MisrepresentationFraudulent MisrepresentationFraudulent Misrepresentation
–– False statement of fact made by a person False statement of fact made by a person 

who knows or should know that it is false andwho knows or should know that it is false andwho knows or should know that it is false and who knows or should know that it is false and 
made with the intention of deceiving anothermade with the intention of deceiving another

•• TortTort -- DeceitDeceitTort Tort DeceitDeceit
–– Arises when a party suffers damage by acting Arises when a party suffers damage by acting 

upon a false representation made by a partyupon a false representation made by a partyupon a false representation made by a party upon a false representation made by a party 
with the intention of deceiving the otherwith the intention of deceiving the other
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Misrepresentation by Misrepresentation by 
NN Di lDi lNonNon--DisclosureDisclosure

•• General ruleGeneral ruleGeneral ruleGeneral rule
–– No obligation to discloseNo obligation to disclose

Exception:Exception:–– Exception: Exception: 
•• Certain types of relationships or contracts Certain types of relationships or contracts 
•• Contracts of utmost good faithContracts of utmost good faithContracts of utmost good faithContracts of utmost good faith

–– Insurance, Partnership (fiduciary obligation), special trust Insurance, Partnership (fiduciary obligation), special trust 
or confidence between the partiesor confidence between the parties

P ti l di l f f t h ff t f d iP ti l di l f f t h ff t f d i•• Partial disclosure of facts has effect of rendering Partial disclosure of facts has effect of rendering 
the part disclosed as falsethe part disclosed as false
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Negligent MisrepresentationNegligent MisrepresentationNegligent MisrepresentationNegligent Misrepresentation

•• NegligenceNegligenceNegligenceNegligence
–– Newer form of misrepresentationNewer form of misrepresentation

Statements that are sufficiently reckless butStatements that are sufficiently reckless but–– Statements that are sufficiently reckless but Statements that are sufficiently reckless but 
not quite fraudulentnot quite fraudulent
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Undue InfluenceUndue InfluenceUndue InfluenceUndue Influence

•• Undue InfluenceUndue InfluenceUndue InfluenceUndue Influence
–– A state of affairs whereby a person is so influenced A state of affairs whereby a person is so influenced 

by another that the person’s judgment is not his or her by another that the person’s judgment is not his or her 
ownown

•• Not in a fair bargaining positionNot in a fair bargaining position

•• 2 Scenarios2 Scenarios•• 2 Scenarios2 Scenarios
–– Special Relationship exists Special Relationship exists (trustee/beneficiary)(trustee/beneficiary)

–– Special Relationship does not existSpecial Relationship does not existSpecial Relationship does not existSpecial Relationship does not exist
•• Onus on dominant party to prove otherwiseOnus on dominant party to prove otherwise
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Undue InfluenceUndue InfluenceUndue InfluenceUndue Influence

•• No undue influence ifNo undue influence ifNo undue influence if No undue influence if 
•• Agreement was fair and reasonable in the Agreement was fair and reasonable in the 

circumstancescircumstances
•• Full disclosure is made prior to the formation of Full disclosure is made prior to the formation of 

contractcontract
W k t f t k i d d t l lW k t f t k i d d t l l•• Weaker party free to seek independent legal Weaker party free to seek independent legal 
adviceadvice

•• Contract is voidable at option of weakerContract is voidable at option of weaker•• Contract is voidable at option of weaker Contract is voidable at option of weaker 
party party 
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DuressDuressDuressDuress

•• Threat of injuring or imprisonment for theThreat of injuring or imprisonment for theThreat of injuring or imprisonment for the Threat of injuring or imprisonment for the 
purpose of requiring another to enter into a purpose of requiring another to enter into a 
contract or carry out some actcontract or carry out some actcontract or carry out some actcontract or carry out some act

•• Threat can be to person directly or to person’s Threat can be to person directly or to person’s 
family (or a close relative)family (or a close relative)

•• Contract is voidable at option of person once they Contract is voidable at option of person once they 
come out from under duresscome out from under duress
Th t t d t ’ dTh t t d t ’ d•• Threat to person and not person’s goodsThreat to person and not person’s goods
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DischargeDischargeDischargeDischarge

•• PerformancePerformancePerformancePerformance
–– Tender of paymentTender of payment

Tender of performanceTender of performance–– Tender of performanceTender of performance
•• DischargeDischarge

–– TerminationTermination
–– External eventsExternal events

•• Express termsExpress terms
•• Implied termsImplied terms
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PerformancePerformancePerformancePerformance

•• DoneDone according to terms of contractaccording to terms of contractDone Done according to terms of contractaccording to terms of contract
•• Must be exact and precise Must be exact and precise for dischargefor discharge
•• Anything less is a breachAnything less is a breachAnything less is a breachAnything less is a breach

•• Act of performing a contract or the offer of Act of performing a contract or the offer of 
payment of money due under a contractpayment of money due under a contractpayment of money due under a contractpayment of money due under a contract

•• Tender of Payment Tender of Payment -- when money paid at time and when money paid at time and 
place requiredplace required

•• Legal tenderLegal tender
–– Cannot be refused if tendered by buyerCannot be refused if tendered by buyer
–– Seller can refuse credit card, check, bill of exchange Seller can refuse credit card, check, bill of exchange 
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TenderTenderTenderTender
•• DebtDebt

–– If proper tender of payment is made and If proper tender of payment is made and 
refused by creditor, interest stops running refused by creditor, interest stops running 

–– Debtor need not attempt to pay againDebtor need not attempt to pay again
•• Tender of Performance of an ActTender of Performance of an Act

–– Must deliver goods to proper place at proper Must deliver goods to proper place at proper 
timetime

–– If refusal by buyer seller need not tender againIf refusal by buyer seller need not tender again
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Discharge by Other MeansDischarge by Other MeansDischarge by Other MeansDischarge by Other Means

•• Termination asTermination as a Righta RightTermination as Termination as a Righta Right
–– Option to terminate by one party giving notice Option to terminate by one party giving notice 

to the otherto the otherto the otherto the other
•• Contract provides for a termination rightContract provides for a termination right
•• If done improperly may be liable for damages for If done improperly may be liable for damages for p p y y gp p y y g

improper terminationimproper termination
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DischargeDischarge -- ExternalExternal EventsEventsDischarge Discharge External External EventsEvents

•• Express TermsExpress TermsExpress TermsExpress Terms
–– Occurrence Occurrence of an event specified in of an event specified in contractcontract

Condition SubsequentCondition Subsequent–– Condition SubsequentCondition Subsequent
•• Alters Alters the rights or duties of the parties to a the rights or duties of the parties to a 

contract, or that may have the effect of terminating contract, or that may have the effect of terminating , y g, y g
the contract if the contract if condition condition should occurshould occur

–– Force MajeureForce Majeure
•• Occurrence of major unforeseen event Occurrence of major unforeseen event that that 

prevents the performance of a contract or causes prevents the performance of a contract or causes 
damage to propertydamage to property
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DischargeDischarge -- ExternalExternal EventsEventsDischarge Discharge External External EventsEvents

•• Implied TermsImplied TermsImplied TermsImplied Terms
–– Occurrence of an event that by custom of the Occurrence of an event that by custom of the 

trade would normally result in exemption fromtrade would normally result in exemption fromtrade would normally result in exemption from trade would normally result in exemption from 
liabilityliability

•• Condition subsequent are implied by the courtsCondition subsequent are implied by the courtsq p yq p y
–– Example: common carriersExample: common carriers
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DischargeDischarge -- ExternalExternal EventsEventsDischarge Discharge External External EventsEvents

•• FrustrationFrustrationFrustrationFrustration
–– Performance by a party is rendered Performance by a party is rendered 

impossible due to an unforeseen orimpossible due to an unforeseen orimpossible due to an unforeseen or impossible due to an unforeseen or 
unexpected change in circumstances unexpected change in circumstances 

–– Results in the contract being dischargedResults in the contract being dischargedResults in the contract being dischargedResults in the contract being discharged
–– Should be inserted into the agreementShould be inserted into the agreement

•• SelfSelf--Induced FrustrationInduced Frustration•• SelfSelf--Induced FrustrationInduced Frustration
–– Doing something to avoid a contractDoing something to avoid a contract

L li ith th tiL li ith th ti
6767
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Frustrated Contracts ActFrustrated Contracts ActFrustrated Contracts ActFrustrated Contracts Act

•• Allows:Allows:Allows:Allows:
–– Court to apportion loss equitably between the Court to apportion loss equitably between the 

partiesparties
–– Recovery of deposits and/or  advancesRecovery of deposits and/or  advances
–– Retention of funds to cover expenses when Retention of funds to cover expenses when 

only part performance has occurredonly part performance has occurred

•• Some provinces have FrustratedSome provinces have FrustratedSome provinces have Frustrated Some provinces have Frustrated 
Contracts Act, others are subject to the Contracts Act, others are subject to the 
Common lawCommon law
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DischargeDischarge -- ConditionCondition PrecedentPrecedentDischarge Discharge Condition Condition PrecedentPrecedent

•• A condition that must be satisfiedA condition that must be satisfied beforebefore aaA condition that must be satisfied A condition that must be satisfied beforebefore a a 
contract may come into effectcontract may come into effect

Contract prepared and signed onlyContract prepared and signed only–– Contract prepared and signed, only Contract prepared and signed, only 
performance is postponedperformance is postponed

–– Discharged if condition not metDischarged if condition not metDischarged if condition not met Discharged if condition not met 
–– Inserted for the benefit of the one party, not Inserted for the benefit of the one party, not 

bothbothbothboth
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DischargeDischarge -- OperationOperation of Lawof LawDischarge Discharge Operation Operation of Lawof Law

•• Discharged by operationDischarged by operationDischarged by operationDischarged by operation
–– Enemy statesEnemy states

Specific legislationSpecific legislation–– Specific legislationSpecific legislation
•• BankruptcyBankruptcy
•• Bills of Exchange ActBills of Exchange ActBills of Exchange ActBills of Exchange Act

–– Doctrine of Doctrine of LachesLaches
–– Statutory LimitationsStatutory Limitations–– Statutory LimitationsStatutory Limitations
–– MergersMergers
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Discharge by AgreementDischarge by AgreementDischarge by AgreementDischarge by Agreement

•• WaiverWaiver
–– Express or implied renunciation of a right or Express or implied renunciation of a right or 

claimclaim
C id ti if ith t h f ll f dC id ti if ith t h f ll f d•• Consideration if neither party has fully performedConsideration if neither party has fully performed

•• If one party fully performed but the other has not, If one party fully performed but the other has not, 
performed party may waive rights to performanceperformed party may waive rights to performance

•• NovationNovation
–– Mutual agreement to amend the terms or Mutual agreement to amend the terms or gg

parties to an existing agreementparties to an existing agreement
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Discharge by AgreementDischarge by AgreementDischarge by AgreementDischarge by Agreement

•• Material AlterationMaterial AlterationMaterial AlterationMaterial Alteration
–– Major alteration of an agreement that has the Major alteration of an agreement that has the 

effect of discharging the contract andeffect of discharging the contract andeffect of discharging the contract and effect of discharging the contract and 
replacing it with anotherreplacing it with another

•• Substitute AgreementSubstitute AgreementSubstitute AgreementSubstitute Agreement
–– Substitution may effect the dischargeSubstitution may effect the discharge
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Discharge by AgreementDischarge by AgreementDischarge by AgreementDischarge by Agreement
•• Breach of ContractBreach of Contract

•• Failure of a party to perform a contract according Failure of a party to perform a contract according 
to its termsto its terms
O t h i ht t di h tO t h i ht t di h t•• One party may have right to discharge agreementOne party may have right to discharge agreement

–– Express repudiationExpress repudiation
I li d di tiI li d di ti–– Implied repudiationImplied repudiation

–– Fundamental BreachFundamental Breach
WW•• WarrantyWarranty

•• ConditionCondition
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BreachBreach of Contractof ContractBreach Breach of Contractof Contract
•• Breach:Breach:

–– Party has right to Damages, Rescission or BothParty has right to Damages, Rescission or Both
•• Repudiation:Repudiation:Repudiation:Repudiation:

–– A refusal to perform a contractA refusal to perform a contract
–– Can be express orCan be express or impliedimplied–– Can be express or Can be express or impliedimplied

•• ConditionCondition
An essential term of a contractAn essential term of a contract–– An essential term of a contractAn essential term of a contract

•• Breach allows the other party to end the contractBreach allows the other party to end the contract
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Breach of ContractBreach of ContractBreach of ContractBreach of Contract

•• Anticipatory BreachAnticipatory BreachAnticipatory BreachAnticipatory Breach
–– Advance determination that a party will not Advance determination that a party will not 

perform at the time for performance perform at the time for performance 
•• May end the contract or continue with the contractMay end the contract or continue with the contract

–– If continue one takes the chance the contract If continue one takes the chance the contract 
b di h d i th i thb di h d i th i thmay be discharged in another way in the may be discharged in another way in the 

interiminterim
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Breach of ContractBreach of ContractBreach of ContractBreach of Contract

•• RepudiationRepudiationRepudiationRepudiation
•• If partial performance can only rescind if If partial performance can only rescind if 

repudiation goes to root of contractrepudiation goes to root of contract

•• Doctrine of Substantial PerformanceDoctrine of Substantial Performance
•• Cannot rescind a contract if it has been Cannot rescind a contract if it has been 

substantially performedsubstantially performed

•• Subsidiary PromiseSubsidiary Promiseyy
•• Warranties where a sale of goods is concernedWarranties where a sale of goods is concerned
•• Allow for damages but not rescissionAllow for damages but not rescission
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Breach of ContractBreach of ContractBreach of ContractBreach of Contract

•• Implied RepudiationImplied Repudiation-- inferring can be riskyinferring can be riskyImplied RepudiationImplied Repudiation inferring can be riskyinferring can be risky
–– Not expressly repudiated but through Not expressly repudiated but through 

statements or conductstatements or conductstatements or conduct statements or conduct 
–– Inadequate performance over a period of time Inadequate performance over a period of time 

may be implied repudiationmay be implied repudiationmay be implied repudiationmay be implied repudiation
•• Fundamental Breach Fundamental Breach 

Breach that goes to the root of the contractBreach that goes to the root of the contract–– Breach that goes to the root of the contractBreach that goes to the root of the contract
–– Allows injured party to rescind contract and Allows injured party to rescind contract and 

sue for damagessue for damages
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Exemption ClausesExemption ClausesExemption ClausesExemption Clauses

•• Construed strictly against the party whoConstrued strictly against the party whoConstrued strictly against the party who Construed strictly against the party who 
inserted them (especially in standard form inserted them (especially in standard form 
marketplace contracts)marketplace contracts)marketplace contracts)marketplace contracts)

•• Allows parties to avoid exemption clausesAllows parties to avoid exemption clauses
D d th t ti / di fD d th t ti / di f•• Depends on the construction/ wording of Depends on the construction/ wording of 
the contractthe contract
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Breach of WarrantyBreach of WarrantyBreach of WarrantyBreach of Warranty

•• WarrantyWarrantyWarrantyWarranty
–– In a sale of goods, a minor term in a contract, In a sale of goods, a minor term in a contract, 

the breach of which allows one to sue forthe breach of which allows one to sue forthe breach of which allows one to sue for the breach of which allows one to sue for 
damages but not rescissiondamages but not rescission

–– Conditions may become warrantiesConditions may become warrantiesConditions may become warrantiesConditions may become warranties
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RemediesRemedies -- CompensationCompensationRemedies Remedies CompensationCompensation

•• Right of injured party to sue forRight of injured party to sue forRight of injured party to sue for Right of injured party to sue for 
compensation for the loss sufferedcompensation for the loss suffered

Loss or injury must be provenLoss or injury must be proven–– Loss or injury must be provenLoss or injury must be proven
–– Courts attempt to place party into position Courts attempt to place party into position 

would have been had the contract beenwould have been had the contract beenwould have been had the contract been would have been had the contract been 
performed i.e. original positionperformed i.e. original position

–– Can take the form of monetary damages,Can take the form of monetary damages,Can take the form of monetary damages, Can take the form of monetary damages, 
specific performance, or quantum meruitspecific performance, or quantum meruit
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RemediesRemedies -- DamagesDamagesRemedies Remedies DamagesDamages

•• General DamagesGeneral DamagesGeneral DamagesGeneral Damages
–– Restitution for losses naturally expected from Restitution for losses naturally expected from 

a breach of contracta breach of contracta breach of contracta breach of contract
•• Put party into position they would have been had Put party into position they would have been had 

the contract been performedthe contract been performed
•• Represents compensation for lossesRepresents compensation for losses
•• Losses must flow naturally from the breach can Losses must flow naturally from the breach can 

cannot be too remotecannot be too remotecannot be too remotecannot be too remote
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RemediesRemedies -- DamagesDamagesRemedies Remedies DamagesDamages

•• Special DamagesSpecial DamagesSpecial DamagesSpecial Damages
–– Specific damages that would flow from a Specific damages that would flow from a 

breach of contractbreach of contract
•• Do not arise naturally or generally from the normal Do not arise naturally or generally from the normal 

course of events following such a breachcourse of events following such a breach

Punitive DamagesPunitive Damages•• Punitive DamagesPunitive Damages
–– Not compensation but punishment when Not compensation but punishment when 

actions were deceitful malicious or offensiveactions were deceitful malicious or offensiveactions were deceitful, malicious or offensive actions were deceitful, malicious or offensive 
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Extent of LossExtent of LossExtent of LossExtent of Loss

•• Contemplation TestContemplation Testpp
–– Reasonable foreseeabilityReasonable foreseeability
–– Recoverable Damages that the parties may Recoverable Damages that the parties may 

bl t l t fl i fbl t l t fl i freasonably contemplate as flowing from reasonably contemplate as flowing from 
breachbreach

S CS C•• Special CircumstancesSpecial Circumstances
–– Any loss that might occur from special Any loss that might occur from special 

circumstances relating to the contract thatcircumstances relating to the contract thatcircumstances relating to the contract that circumstances relating to the contract that 
parties might reasonably be expected to parties might reasonably be expected to 
contemplate at the time the contract is madecontemplate at the time the contract is made
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RemediesRemedies -- MitigationMitigationRemedies Remedies MitigationMitigation

•• Obligation of an injured party to reduce theObligation of an injured party to reduce theObligation of an injured party to reduce the Obligation of an injured party to reduce the 
loss flowing from a breach of contractloss flowing from a breach of contract

•• Must take steps to mitigate lossesMust take steps to mitigate losses•• Must take steps to mitigate lossesMust take steps to mitigate losses
•• Find a new buyer or Find a new sellerFind a new buyer or Find a new seller
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RemediesRemedies -- LiquidatedLiquidated DamagesDamagesRemedies Remedies Liquidated Liquidated DamagesDamages

•• Bona fide estimate of the monetaryBona fide estimate of the monetaryBona fide estimate of the monetary Bona fide estimate of the monetary 
damages that would flow from the breachdamages that would flow from the breach

•• Attempt by the parties to estimate damages in theAttempt by the parties to estimate damages in theAttempt by the parties to estimate damages in the Attempt by the parties to estimate damages in the 
case of a breach e.g. deposits case of a breach e.g. deposits 

•• If unreasonable amount then penalty If unreasonable amount then penalty p yp y
clauseclause

•• Penalty clauses are unenforceablePenalty clauses are unenforceable
–– Like punitive damages which are not allowed for ordinary Like punitive damages which are not allowed for ordinary 

breachesbreaches
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RemediesRemedies –– Specific PerformanceSpecific PerformanceRemedies Remedies Specific PerformanceSpecific Performance

•• Equitable Equitable remedyremedy
–– Granted when damages would be Granted when damages would be inadequateinadequate
–– Requires Requires the defendant to carry out the the defendant to carry out the qq yy

agreement according to its termsagreement according to its terms
•• Discretionary remedy Discretionary remedy y yy y

–– Force the party to do something they agreed to Force the party to do something they agreed to 
dodo

–– Must be a unique subject matterMust be a unique subject matter
•• Land, antiques, rare goodsLand, antiques, rare goods
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RemediesRemedies -- InjunctionInjunctionRemedies Remedies InjunctionInjunction

•• Equitable remedyEquitable remedyEquitable remedy Equitable remedy 
–– Orders the person(s) named therein to refrain Orders the person(s) named therein to refrain 

from doing certain actsfrom doing certain actsfrom doing certain actsfrom doing certain acts
•• Prevent party from doing something they agreed Prevent party from doing something they agreed 

not to donot to do

•• Discretionary remedyDiscretionary remedy
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RemediesRemedies –– Quantum MeruitQuantum MeruitRemedies Remedies Quantum MeruitQuantum Meruit

•• Usually in situations of services or mixedUsually in situations of services or mixedUsually in situations of services or mixed Usually in situations of services or mixed 
goods/servicesgoods/services

•• Remedy not based on the contract butRemedy not based on the contract but•• Remedy not based on the contract but Remedy not based on the contract but 
upon quasiupon quasi--contractcontract
A il bl if t t h b tlA il bl if t t h b tl•• Available if contract has been partly Available if contract has been partly 
performedperformed

•• Courts concerned with compensation for Courts concerned with compensation for 
the work performedthe work performed
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SummarySummarySummarySummary

•• ContractsContractsContractsContracts
–– Promises enforced by the courtsPromises enforced by the courts

RequirementsRequirements•• RequirementsRequirements
–– Intention, Offer, Acceptance,  Consideration, Intention, Offer, Acceptance,  Consideration, 

Capacity Legality Requirement of WritingCapacity Legality Requirement of WritingCapacity, Legality, Requirement of WritingCapacity, Legality, Requirement of Writing
•• Free of vitiating elements Free of vitiating elements 

Mi t k Mi t ti D dMi t k Mi t ti D d–– Mistake, Misrepresentation, Duress and Mistake, Misrepresentation, Duress and 
Undue InfluenceUndue Influence
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SummarySummarySummarySummary

•• Terminate/Discharge a ContractTerminate/Discharge a ContractTerminate/Discharge a ContractTerminate/Discharge a Contract
–– Performance, Law, Frustration, Agreement, or Performance, Law, Frustration, Agreement, or 

BreachBreachBreachBreach
•• RemediesRemedies

•• Monetary damagesMonetary damages restore party to originalrestore party to original•• Monetary damages Monetary damages -- restore party to original restore party to original 
positionposition

•• Specific Performance Specific Performance -- limited situationslimited situations
•• Injunction Injunction -- prevent someone from doing prevent someone from doing 

something something 
Q t M itQ t M it
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•• Quantum MeruitQuantum Meruit


